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Art Unit: 3736 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

Claims 1, 2, 7-11, 16, 17, and 19 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Rodriquez-Fernandez et al 2001/0056246. Rodriquez- 
Fernandez shows a breath testing device with a visual indicating agent 4 that is 
sensitive to at least one odor in the breath and changes color in response to the 
odor. With respect to claim 2, element 4 is sensitive to hydrogen sulfide, which is 
a sulfur containing compound. With respect to claims 7 and 8, that the claim is a 
product by process claim. As such, the prior art need only provide teach the 



identical structure, regardless of how it was made (See MPEP 21 13). With 
respect to claims 7 and 8, Rodriquez-Fernandez teaches the identical structure, 
i.e. a color change indicator dried onto a substrate. Hence, it anticipates the 
claim. With respect to claim 9, the substrate is a silica gel, which is a synthetic 
polymer. With respect to claims 1 0 and 1 1 , the substrate is at an end of tube 1 . 
Claims 16 and 17 are rejected for the reasons given above. With respect to 
claim 19, Rodriquez-Fernandez teaches the claim method 

Claims 1-3, 7-9, 12, 14, 15, and 19 are rejected under 35 U.S.C. 102(b) 
as being anticipated by Berry 3507269. Berry shows a device for indicating bad 
breath that has several color change elements, one being sensitive to sulfur 
containing compounds (see column 2, lines 55-56) and one to amine containing 
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compounds (see column 3, line 38). With respect to claims 7 and 8, that the 
claim is a product by process claim. As such, the prior art need only provide 
teach the identical structure, regardless of how it was made (See MPEP 21 13). 
With respect to claims 7 and 8, Rodriquez-Fernandez teaches the identical 
structure, i.e. a color change indicator dried onto a substrate (see column 2, lines 
40-42 and column 3, lines 15-25). . Hence, it anticipates the claim. With 
respect to claim 9, the substrate is filter paper (see column 2, lines 32-33) which 
is cellulose. With respect to claim 12, the indicator stays in solution (see column 
3, line 33-36). With respect to claims 14 and 15, Berry teaches using a suitable 
color chart to identify the degree of color change (see column 3, lines 65-68). 
With respect to claim 19, Berry teaches the method. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rodriquez-Fernandez et al in view of Hoshino 3615478. Hoshino further 
teaches the michler's hydrol undergoes a color change in response to sulfur 
containing substances (see abstract and column 4, line 32 in combination). 
Hence, it would have been obvious to modify Rodriquez-Fernandez to use 
michler's hydrol, as it is merely the substitution of one known color indicator for 
another. 
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Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Berry al in view of Hoshino 361 5478. Hoshino further teaches the michler's 
hydrol undergoes a color change in response to sulfur containing substances 
(see abstract and column 4, line 32 in combination). Hence, it would have been 1 
obvious to modify Berry to use michler's hydrol, as it is merely the substitution of 
one known color indicator for another. 

Claim 6 is are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rodriquez-Fernandez et al in view of Hoshino, as applied to claims 4 and 5 
above, further in view of Macdonald 2003/0203009. Macdonald further teaches a 
color change indicator made from nanoparticles. From this teaching, it would 
have been obvious to modify the above combination to use such a color change 
material, as it is merely the substitution of one known indicator for another. 

Claim 6 is are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Berry in view of Hoshino, as applied to claims 4 and 5 above, further in view of 
Macdonald 2003/0203009. Macdonald further teaches a color change indicator 
made from nanoparticles. From this teaching, it would have been obvious to 
modify the above combination to use such a color change material, as it is 
merely the substitution of one known indicator for another. 

The applied reference to Macdonald has a common inventor with the 
instant application. Based upon the earlier effective U.S. filing date of the 
reference, it constitutes prior art under 35 U.S.C. 102(e). This rejection under 35 
U.S.C. 1 02(e) might be overcome either by a showing under 37 CFR 1 . 1 32 that 
any invention disclosed but not claimed in the reference was derived from the 
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inventor of this application and is thus not the invention "by another," or by an 
appropriate showing under 37 CFR 1.131. 

Claim 6 is are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rodriquez-Fernandez et al in view of Hoshino, as applied to claims 4 and 5 
above, further in view of Cha et al 2003/008237. Cha further teaches a color 
change indicator made from nanoparticles (see paragraph 80). From this 
teaching, it would have been obvious to modify the above combination to use 
such a color change material, as it is merely the substitution of one known 
indicator for another. 

Claim 6 is are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Berry in view of Hoshino, as applied to claims 4 and 5 above, further in view of 
Cha et al 2003/008237. Cha further teaches a color change indicator made from 
nanoparticles (see paragraph 80). From this teaching, it would have been 
obvious to modify the above combination to use such a color change material, 
as it is merely the substitution of one known indicator for another. 

Claim 8 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Rodriquez-Fernandez et al. 
The 102 rejection was addressed above. Alternatively, it would have been 
obvious to make the device in the manner recited in claim 8, as all methods of 
making the device appear to function equally as well as the other. 

Claims 12, 13, 18 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rodriquez-Fernandez et al. With respect to claims 12 and 13, 
applicant has not stated that the form of the indicator solves a stated problem or 
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that it is for a particular purpose. As such, the exact form of the indicator would 
have been a mere matter of design choice for one skilled in the art, as all forms 
of the indicator appear to function equally as well. With respect to claim 1 8, 
applicant has not stated that the shape of the carrier solves a stated problem or 
that it is for a particular purpose. As such, the exact shape of the carrier would 
have been a mere matter of design choice for one skilled in the art, as all shapes 
of the carrier appear to function equally as well. With respect to claim 20, it 
would have been obvious to provide the device in a dispenser for dispensing the 
device. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Berry. With respect to claim 13, applicant has not stated that the form of the 
indicator solves a stated problem or that it is for a particular purpose. As such, 
the exact form of the indicator would have been a mere matter of design choice 
for one skilled in the art, as all forms of the indicator appear to function equally as 
well. 

Claims 14 and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rodriquez-Fernandez et al in view of Berry 3507269. Berry 
teaches using a suitable color chart to identify the degree of color change (see 
column 3, lines 65-68). Such an arrangement enables an easier determination of 
the degree of color change. Hence, it would have been obvious to modify 
Rodriquez-Fernandez to use such a color chart, to simplify the determination of 
color change. 
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Claims 21 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rodriquez-Fernandez et al in view of Pedersen 660771 1 and 
Withers et al 5,245,1 17. Pedersen teaches in the background paragraphs 64 
and 70 and in the description at paragraph 89, for example, teach using a 
halimeter (bad breath tester) to determine the effects of a breath freshener. 
Therefore, it would have been obvious to modify Rodriquez-Fernandez to use its 
device to test how well a freshener works, as it is merely the use of the device for 
a known method. The combination does not have a dispenser, e.g. container, 
containing the testing device and the breath freshener. Withers et al teaches a 
diabetes kit which includes both a glucose testing device and an insulin supply. 
As such, it has a testing means and a treating means in the same device to 
provide ease of treatment for the user. The Federal Circuit has established that 
a reference is good for all it teaches. When applied here, Withers teaches 
modifying the above combination to use a single container, to simplify the 
treatment process. 

Jhe prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Nakamura, Diamond, and Rosenberg et al all show halitosis testing 
devices. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Robert L. Nasser whose telephone number is 
(703) 308-3251 . The examiner can normally be reached on Mon-Fri, variable 
hours. 
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If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Max Hindenburg can be reached on (703) 308-3130. The 
fax phone number for the organization where this application or proceeding is 
assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 
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